Slaughterhouse Cases

Mr. Justice FIELD, dissenting:

| am unable to agree with the majority of the court in these cases, and will proceed to state the
reasons of my dissent from their judgment.

The cases grow out of the act of the legislature of the State of Louisiana, entitled 'An act to
protect the health of the city of New Orleans, to locate the stock-landings and slaughter-houses,
and to incorporate "The Crescent City Live-Stock Landing and Slaughter-House Company,"
which was approved on the eighth of March, 1869, and went into operation on the first of June
following. The act creates the corporation mentioned in its title, which is composed of seventeen
persons designated by name, and invests them and their successors with the powers usually
conferred upon corporations in addition to their special and exclusive privileges. It first declares
that it shall not be lawful, after the first day of June, 1869, to 'land, keep, or slaughter any cattle,
beeves, calves, sheep, swine, or other animals, or to have, keep, or establish any stock- landing,
yards, slaughter-houses, or abattoirs within the city of New Orleans or the parishes of Orleans,
Jefferson, and St. Bernard,' except as provided in the act; and imposes a penalty of two hundred
and fifty dollars for each violation of its provisions. It then authorizes the corporation mentioned
to establish and erect within the parish of St. Bernard and the corporate limits of New Orleans,
below the United States barracks, on the east side of the Mississippi, or at any point below a
designated railroad depot on the west side of the river, ‘wharves, stables, sheds, yards, and
buildings, necessary to land, stable, shelter, protect, and preserve all kinds of horses, mules,
cattle, and other animals,' and provides that cattle and other animals, destined for sale or
slaughter in the city of New Orleans or its environs, shall be landed at the landings and yards of
the company, and be there [83 U.S. 36, 84] yarded, sheltered, and plotected, if necessary; and
that the company shall be entitled to certain prescribed fees for the use of its wharves, and for
each animal landed, and be authorized to detain the animals until the fees are paid, and if not
paid within fifteen days to take proceedings for their sale. Every person violating any of these
provisions, of any of these provisions, or elsewhere, is subjected to a fine of two hundred and
fifty dollars.

The act then requires the corporation to erect a grand slaughter- house of sufficient dimensions to
accommodate all butchers, and in which five hundred animals may be slaughtered a day, with a
sufficient number of sheds and stables for the stock received at the port of New Orleans, at the
same time authorizing the company to erect other landing-places and other slaughter-houses at
any points consistent with the provisions of the act.

The act then provides that when the slaughter-houses and accessory buildings have been
completed and thrown open for use, public notice thereof shall be given for thirty days, and
within that time 'all other stock-landings and slaughter-houses within the parishes of Orleans,
Jefferson, and St. Bernard shall be closed, and it shall no longer be lawful to slaughter cattle,
hogs, calves, sheep, or goats, the meat of which is determined [destined] for sale within the
parishes aforesaid, under a penalty of one hundred dollars for each and every offence.’



The act then provides that the company shall receive for every animal slaughtered in its buildings
certain prescribed fees, besides the head, feet, gore, and entrails of all animals except of swine.

Other provisions of the act require the inspection of the animals before they are slaughtered, and
allow the construction of railways to facilitate communication with the buildings of the company
and the city of New Orleans.

But it is only the special and exclusive privileges conferred by the act that this court has to
consider in the cases before it. These privileges are granted for the period of twenty-five years.
Their exclusive character not only follows [83 U.S. 36, 85] from the provisions I have cited, but
it is declared in express terms in the act. In the third section the language is that the corporation
'shall have the sole and exclusive privilege of conducting and carrying on the live-stock, landing,
and slaughter-house business within the limits and privileges granted by the provisions of the
act." And in the fourth section the language is, that after the first of June, 1869, the company shall
have 'the exclusive privilege of having landed at their landing- places all animals intended for
sale or slaughter in the parishes of Orleans and Jefferson," and 'the exclusive privilege of having
slaughtered' in its slaughter-houses all animals, the meat of which is intended for sale in these
parishes.

In order to understand the real character of these special privileges, it is necessary to know the
extent of country and of population which they affect. The parish of Orleans contains an area of
country of 150 square miles; the parish of Jefferson, 384 square miles; and the parish of St.
Bernard, 620 square miles. The three parishes together contain an area of 1154 square miles, and
they have a population of between two and three hundred thousand people.

The plaintiffs in error deny the validity of the act in question, so far as it confers the special and
exclusive privileges mentioned. The first case before us was brought by an association of
butchers in the three parishes against the corporation, to prevent the assertion and enforcement of
these privileges. The second case was instituted by the attorney-general of the State, in the name
of the State, to protect the corporation in the enjoyment of these privileges, and to prevent an
association of stock-dealers and butchers from acquiring a tract of land in the same district with
the corporation, upon which to erect suitable buildings for receiving, keeping, and slaughtering
cattle, and preparing animal food for market. The third case was commenced by the corporation
itself, to restrain the defendants from carrying on a business similar to its own, in violation of its
alleged exclusive privileges.

The substance of the averments of the plaintiffs in error [83 U.S. 36, 86] is this: That prior to
the passage of the act in question they were engaged in the lawful and necessary business of
procuring and bringing to the parishes of Orleans, Jefferson, and St. Bernard, animals suitable for
human food, and in preparing such food for market; that in the prosecution of this business they
had provided in these parishes suitable establishments for landing, sheltering, keeping, and
slaughtering cattle and the sale of meat; that with their association about four hundred persons
were connected, and that in the parishes named about a thousand persons were thus engaged in
procuring, preparing, and selling animal food. And they complain that the business of landing,
yarding, and keeping, within the parishes named, cattle intended for sale or slaughter, which was
lawful for them to pursue before the first day of June, 1869, is made by that act unlawful for any
one except the corporation named; and that the business of slaughtering cattle and preparing



animal food for market, which it was lawful for them to pursue in these parishes before that day,
is made by that act unlawful for them to pursue afterwards, except in the buildings of the
company, and upon payment of certain prescribed fees, and a surrender of a valuable portion of
each animal slaughtered. And they contend that the lawful business of landing, yarding,
sheltering, and keeping cattle intended for sale or slaughter, which they in common with every
individual in the community of the three parishes had a right to follow, cannot be thus taken from
them and given over for a period of twenty-five years to the sole and exclusive enjoyment of a
corporation of seventeen persons or of anybody else. And they also contend that the lawful and
necessary business of slaughtering cattle and preparing animal food for market, which they and
all other individuals had a right to follow, cannot be thus restricted within this territory of 1154
square miles to the buildings of this corporation, or be subjected to tribute for the emolument of
that body.

No one will deny the abstract justice which lies in the position of the plaintiffs in error; and |
shall endeavor to [83 U.S. 36, 87] show that the position has some support in the fundamental
law of the country.

It is contended in justification for the act in question that it was adopted in the interest of the city,
to promote its cleanliness and protect its health, and was the legitimate exercise of what is
termed the police power of the State. That power undoubtedly extends to all regulations affecting
the health, good order, morals, peace, and safety of society, and is exercised on a great variety of
subjects, and in almost numberless ways. All sorts of restrictions and burdens are imposed under
it, and when these are not in conflict with any constitutional prohibitions, or fundamental
principles, they cannot be successfully assailed in a judicial tribunal. With this power of the State
and its legitimate exercise | shall not differ from the majority of the court. But under the pretence
of prescribing a police regulation the State cannot be permitted to encroach upon any of the just
rights of the citizen, which the Constitution intended to secure against abridgment.

In the law in question there are only two provisions which can properly be called police
regulations-the one which requires the landing and slaughtering of animals below the city of
New Orleans, and the other which requires the inspection of the animals before they are
slaughtered. When these requirements are complied with, the sanitary purposes of the act are
accomplished. In all other particulars the act is a mere grant to a corporation created by it of
special and exclusive privileges by which the health of the city is in no way promoted. It is plain
that if the corporation can, without endangering the health of the public, carry on the business of
landing, keeping, and slaughtering cattle within a district below the city embracing an area of
over a thousand square miles, it would not endanger the public health if other persons were also
permitted to carry on the same business within the same district under similar conditions as to the
inspection of the animals. The health of the city might require the removal from its limits and
suburbs of all buildings for keeping and slaughtering cattle, but no such [83 U.S. 36, 88] object
could possibly justify legislation removing such buildings from a large part of the State for the
benefit of a single corporation. The pretence of sanitary regulations for the grant of the exclusive
privileges is a shallow one, which merits only this passing notice.

It is also sought to justify the act in question on the same principle that exclusive grants for
ferries, bridges, and turnpikes are sanctioned. But it can find no support there. Those grants are
of franchises of a public character appertaining to the government. Their use usually requires the



exercise of the sovereign right of eminent domain. It is for the government to determine when
one of them shall be granted, and the conditions upon which it shall be enjoyed. It is the duty of
the government to provide suitable roads, bridges, and ferries for the convenience of the public,
and if it chooses to devolve this duty to any extent, or in any locality, upon particular individuals
or corporations, it may of course stipulate for such exclusive privileges connected with the
franchise as it may deem proper, without encroaching upon the freedom or the just rights of
others. The grant, with exclusive privileges, of a right thus appertaining to the government, is a
very different thing from a grant, with exclusive privileges, of a right to pursue one of the
ordinary trades or callings of life, which is a right appertaining solely to the individual.

Nor is there any analogy between this act of Louisiana and the legislation which confers upon the
inventor of a new and useful improvement an exclusive right to make and sell to others his
invention. The government in this way only secures to the inventor the temporary enjoyment of
that which, without him, would not have existed. It thus only recognizes in the inventor a
temporary property in the product of his own brain.

The act of Louisiana presents the naked case, unaccompanied by any public considerations,
where a right to pursue a lawful and necessary calling, previously enjoyed by every citizen, and
in connection with which a thousand persons were daily employed, is taken away and vested
exclusively [83 U.S. 36, 89] for twenty-five years, for an extensive district and a large
population, in a single corporation, or its exercise is for that period restricted to the
establishments of the corporation, and there allowed only upon onerous conditions.

If exclusive privileges of this character can be granted to a corporation of seventeen persons,
they may, in the discretion of the legislature, be equally granted to single individual. If they may
be granted for twenty-five years they may be equally granted for a century, and in perpetuity. If
they may be granted for the landing and keeping of animals intended for sale or slaughter they
may be equally granted for the landing and storing of grain and other products of the earth, or for
any article of commerce. If they may be granted for structures in which animal food is prepared
for market they may be equally granted for structures in which farinaceous or vegetable food is
prepared. They may be granted for any of the pursuits of human industry, even in its most simple
and common forms. Indeed, upon the theory on which the exclusive privileges granted by the act
in question are sustained, there is no monopoly, in the most odious form, which may not be
upheld.

The question presented is, therefore, one of the gravest importance, not merely to the parties
here, but to the whole country. It is nothing less than the question whether the recent
amendments to the Federal Constitution protect the citizens of the United States against the
deprivation of their common rights by State legislation. In my judgment the fourteenth
amendment does afford such protection, and was so intended by the Congress which framed and
the States which adopted it.

The counsel for the plaintiffs in error have contended, with great force, that the act in question is
also inhibited by the thirteenth amendment.

That amendment prohibits slavery and involuntary servitude, except as a punishment for crime,
but I have not supposed it was susceptible of a construction which would cover the enactment in



question. I have been so accustomed to regard it as intended to meet that form of slavery which
had [83 U.S. 36, 90] previously prevailed in this country, and to which the recent civil war
owed its existence, that | was not prepared, nor am | yet, to give to it the extent and force
ascribed by counsel. Still it is evidence that the language of the amendment is not used in a
restrictive sense. It is not confined to African slavery alone. It is general and universal in its
application. Slavery of white men as well as of black men is prohibited, and not merely slavery
in the strict sense of the term, but involuntary servitude in every form.

The words 'involuntary servitude' have not been the subject of any judicial or legislative
exposition, that | am aware of, in this country, except that which is found in the Civil Rights Act,
which will be hereafter noticed. It is, however, clear that they include something more than
slavery in the strict sense of the term; they include also serfage, vassalage, villenage, peonage,
and all other forms of compulsory service for the mere benefit or pleasure of others. Nor is this
the full import of the terms. The abolition of slavery and involuntary servitude was intended to
make every one born in this country a freeman, and as such to give to him the right to pursue the
ordinary avocations of life without other restraint than such as affects all others, and to enjoy
equally with them the fruits of his labor. A prohibition to him to pursue certain callings, open to
others of the same age, condition, and sex, or to reside in places where others are permitted to
live, would so far deprive him of the rights of a freeman, and would place him, as respects
others, in a condition of servitude. A person allowed to pursue only one trade or calling, and only
in one locality of the country, would not be, in the strict sense of the term, in a condition of
slavery, but probably none would deny that he would be in a condition of servitude. He certainly
would not possess the liberties nor enjoy the privileges of a freeman. The compulsion which
would force him to labor even for his own benefit only in one direction, or in one place, would
be almost as oppressive and nearly as great an invasion of his liberty as the compulsion which
would force him to labor for the benefit or pleasure of another, [83 U.S. 36, 91] and would
equally constitute an element of servitude. The counsel of the plaintiffs in error therefore contend
that ‘'wherever a law of a State, or a law of the United States, makes a discrimination between
classes of persons, which deprives the one class of their freedom or their property, or which
makes a caste of them to subserve the power, pride, avarice, vanity, or vengeance of others,’
there involuntary servitude exists within the meaning of the thirteenth amendment.

It is not necessary, in my judgment, for the disposition of the present case in favor of the
plaintiffs in error, to accept as entirely correct this conclusion of counsel. It, however, finds
support in the act of Congress known as the Civil Rights Act, which was framed and adopted
upon a construction of the thirteenth amendment, giving to its language a similar breadth. That
amendment was ratified on the eighteenth of December, 1865,26 and in April of the following
year the Civil Rights Act was passed. 27 Its first section declares that all persons born in the
United States, and not subject to any foreign power, excluding Indians not taxed, are 'citizens of
the United States," and that 'such citizens, of every race and color, without regard to any previous
condition of slavery, or involuntary servitude, except as a punishment for crime, whereof the
party shall have been duly convicted, shall have the same right in every State and Territory in the
United States, to make and enforce contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of
all laws and proceedings for the security of person and property, as enjoyed by white citizens.'



This legislation was supported upon the theory that citizens of the United States as such were
entitled to the rights and privileges enumerated, and that to deny to any such citizen equality in
these rights and privileges with others, was, to the extent of the denial, subjecting him to an
involuntary [83 U.S. 36, 92] servitude. Senator Trumbull, who drew the act and who was its
earnest advocate in the Senate, stated, on opening the discussion upon it in that body, that the
measure was intended to give effect to the declaration of the amendment, and to secure to all
persons in the United States practical freedom. After referring to several statutes passed in some
of the Southern States, discriminating between the freedmen and white citizens, and after citing
the definition of civil liberty given by Blackstone, the Senator said: 'l take it that any statute
which is not equal to all, and which deprives any citizen of civil rights, which are secured to
other citizens, is an unjust encroachment upon his liberty; and it is in fact a badge of servitude
which by the Constitution is prohibited.' 28

By the act of Louisiana, within the three parishes named, a territory exceeding one thousand one
hundred square miles, and embracing over two hundred thousand people, every man who
pursues the business of preparing animal food for market must take his animals to the buildings
of the favored company, and must perform his work in them, and for the use of the buildings
must pay a prescribed tribute to the company, and leave with it a valuable portion of each animal
slaughtered. Every man in these parishes who has a horse or other animal for sale, must carry
him to the yards and stables of this company, and for their use pay a like tribute. He is not
allowed to do his work in his own buildings, or to take his animals to his own stables or keep
them in his own yards, even though they should be erected in the same district as the buildings,
stables, and yards of the company, and that district embraces over eleven hundred square miles.
The prohibitions imposed by this act upon butchers and dealers in cattle in these parishes, and
the special privileges conferred upon the favored corporation, are similar in principle and as
odious in character as the restrictions imposed in the last century upon the peasantry in some
parts of France, where, as says a French [83 U.S. 36, 93] writer, the peasant was prohibted 'to
hunt on his own lands, to fish in his own waters, to grind at his own mill, to cook at his own
oven, to dry his clothes on his own machines, to whet his instruments at his own grindstone, to
make his own wine, his oil, and his cider at his own press , . . . or to sell his commodities at the
public market.' The exclusive right to all these privileges was vested in the lords of the vicinage.
"The history of the most execrable tyranny of ancient times,' says the same writer, 'offers nothing
like this. This category of oppressions cannot be applied to a free man, or to the peasant, except
in violation of his rights.'

But if the exclusive privileges conferred upon the Louisiana corporation can be sustained, it is
not perceived why exclusive privileges for the construction and keeping of ovens, machines,
grindstones, wine- presses, and for all the numerous trades and pursuits for the prosecution of
which buildings are required, may not be equally bestowed upon other corporations or private
individuals, and for periods of indefinite duration.

It is not necessary, however, as | have said, to rest my objections to the act in question upon the
terms and meaning of the thirteenth amendment. The provisions of the fourteenth amendment,
which is properly a supplement to the thirteenth, cover, in my judgment, the case before us, and
inhibit any legislation which confers special and exclusive privileges like these under
consideration. The amendment was adopted to obviate objections which had been raised and
pressed with great force to the validity of the Civil Rights Act, and to place the common rights of
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American citizens under the protection of the National government. It first declares that ‘all
persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside." It then declares that 'no State
shall make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States, nor shall any State deprive any person of life, liberty, or property, without due [83
U.S. 36, 94] process of law, nor deny to any person within its jurisdiction the equal protection
of the laws.’

The first clause of this amendment determines who are citizens of the United States, and how
their citizenship is created. Before its enactment there was much diversity of opinion among
jurists and statesmen whether there was any such citizenship independent of that of the State,
and, if any existed, as to the manner in which it originated. With a great number the opinion
prevailed that there was no such citizenship independent of the citizenship of the State. Such was
the opinion of Mr. Calhoun and the class represented by him. In his celebrated speech in the
Senate upon the Force Bill, in 1833, referring to the reliance expressed by a senator upon the fact
that we are citizens of the United States, he said: 'If by citizen of the United States he means a
citizen at large, one whose citizenship extends to the entire geographical limits of the country
without having a local citizenship in some State or Territory, a sort of citizen of the world, all |
have to say is that such a citizen would be a perfect nondescript; that not a single individual of
this description can be found in the entire mass of our population. Notwithstanding all the pomp
and display of eloquence on the occasion, every citizen is a citizen of some State or Territory,
and as such, under an express provision of the Constitution, is entitled to all privileges and
immunities of citizens in the several States; and it is in this and no other sense that we are
citizens of the United States.' 29

In the Dred Scott case this subject of citizenship of the United States was fully and elaborately
discussed. The exposition in the opinion of Mr. Justice Curtis has been generally accepted by the
profession of the country as the one containing the soundest views of constitutional law. And he
held that, under the Constitution, citizenship of the United States in reference to natives was
dependent upon citizenship in the several States, under their constitutions and laws. [83 U.S. 36,
95] The Chief Justice, in that case, and a majority of the court with him, held that the words
'people of the United States' and 'citizens' were synonymous terms; that the people of the
respective States were the parties to the Constitution; that these people consisted of the free
inhabitants of those States; that they had provided in their Constitution for the adoption of a
uniform rule of naturalization; that they and their descendants and persons naturalized were the
only persons who could be citizens of the United States, and that it was not in the power of any
State to invest any other person with citizenship so that he could enjoy the privileges of a citizen
under the Constitution, and that therefore the descendants of persons brought to this country and
sold as slaves were not, and could not be citizens within the meaning of the Constitution.

The first clause of the fourteenth amendment changes this whole subject, and removes it from the
region of discussion and doubt. It recognizes in express terms, if it does not create, citizens of the
United States, and it makes their citizenship dependent upon the place of their birth, or the fact of
their adoption, and not upon the constitution or laws of any State or the condition of their
ancestry. A citizen of a State is now only a citizen of the United States residing in that State. The
fundamental rights, privileges, and immunities which belong to him as a free man and a free
citizen, now belong to him as a citizen of the United States, and are not dependent upon his
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citizenship of any State. The exercise of these rights and privileges, and the degree of enjoyment
received from such exercise, are always more or less affected by the condition and the local
institutions of the State, or city, or town where he resides. They are thus affected in a State by the
wisdom of its laws, the ability of its officers, the officiency of its magistrates, the education and
morals of its people, and by many other considerations. This is a result which follows from the
constitution of society, and can never be avoided, but in no other way can they be affected by the
action of the State, or by the residence of the citizen therein. They do not derive [83 U.S. 36,

96] their existence from its legislation, and cannot be destroyed by its power.

The amendment does not attempt to confer any new privileges or immunities upon citizens, or to
enumerate or define those already existing. It assumes that there are such privileges and
immunities which belong of right to citizens as such, and ordains that they shall not be abridged
by State legislation. If this inhibition has no reference to privileges and immunities of this
character, but only refers, as held by the majority of the court in their opinion, to such privileges
and immunities as were before its adoption specially designated in the Constitution or
necessarily implied as belonging to citizens of the United States, it was a vain and idle
enactment, which accomplished nothing, and most unnecessarily excited Congress and the
people on its passage. With privileges and immunities thus designated or implied no State could
ever have interfered by its laws, and no new constitutional provision was required to inhibit such
interference. The supremacy of the Constitution and the laws of the United States always
controlled any State legislation of that character. But if the amendment refers to the natural and
inalienable rights which belong to all citizens, the inhibition has a profound significance and
consequence.

What, then, are the privileges and immunities which are secured against abridgment by State
legislation?

In the first section of the Civil Rights Act Congress has given its interpretation to these terms, or
at least has stated some of the rights which, in its judgment, these terms include; it has there
declared that they include the right ‘to make and enforce contracts, to sue, be parties and give
evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full
and equal benefit of all laws and proceedings for the security of person and property.' That act, it
is true, was passed before the fourteenth amendment, but the amendment was adopted, as | have
already said, to obviate objections to the act, or, speaking more accurately, I should say, to
obviate objections to legislation [83 U.S. 36, 97] of a similar character, extending the protection
of the National government over the common rights of all citizens of the United States.
Accordingly, after its ratification, Congress re-enacted the act under the belief that whatever
doubts may have previously existed of its validity, they were removed by the amendment. 30

The terms, privileges and immunities, are not new in the amendment; they were in the
Constitution before the amendment was adopted. They are found in the second section of the
fourth article, which declares that 'the citizens of each State shall be entitled to all privileges and
immunities of citizens in the several States,' and they have been the subject of frequent
consideration in judicial decisions. In Corfield v. Coryell,31 Mr. Justice Washington said he had
'no hesitation in confining these expressions to those privileges and immunities which were, in
their nature, fundamental; which belong of right to citizens of all free governments, and which
have at all times been enjoyed by the citizens of the several States which compose the Union,
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from the time of their becoming free, independent, and sovereign;' and, in considering what those
fundamental privileges were, he said that perhaps it would be more tedious than difficult to
enumerate them, but that they might be ‘all comprehended under the following general heads:
protection by the government; the enjoyment of life and liberty, with the right to acquire and
possess property of every kind, and to pursue and obtain happiness and safety, subject,
nevertheless, to such restraints as the government may justly prescribe for the general good of
the whole." This appears to me to be a sound construction of the clause in question. The
privileges and immunities designated are those which of right belong to the citizens of all free
governments. Clearly among these must be placed the right to pursue a lawful employment in a
lawful manner, without other restraint than such as equally affects all persons. In the

discussions [83 U.S. 36, 98] in Congress upon the passage of the Civil Rights Act repeated
reference was made to this language of Mr. Justice Washington. It was cited by Senator
Trumbull with the observation that it enumerated the very rights belonging to a citizen of the
United States set forth in the first section of the act, and with the statement that all persons born
in the United States, being declared by the act citizens of the United States, would thenceforth be
entitled to the rights of citizens, and that these were the great fundamental rights set forth in the
act; and that they were set forth 'as appertaining to every freeman.’

The privileges and immunities designated in the second section of the fourth article of the
Constitution are, then, according to the decision cited, those which of right belong to the citizens
of all free governments, and they can be enjoyed under that clause by the citizens of each State in
the several States upon the same terms and conditions as they are enjoyed by the citizens of the
latter States. No discrimination can be made by one State against the citizens of other States in
their enjoyment, nor can any greater imposition be levied than such as is laid upon its own
citizens. It is a clause which insures equality in the enjoyment of these rights between citizens of
the several States whilst in the same State.

Nor is there anything in the opinion in the case of Paul v. Virginia, 32 which at all militates
against these views, as is supposed by the majority of the court. The act of Virginia, of 1866,
which was under consideration in that case, provided that no insurance company, not
incorporated under the laws of the State, should carry on its business within the State without
previously obtaining a license for that purpose; and that it should not receive such license until it
had deposited with the treasurer of the State bonds of a specified character, to an amount varying
from thirty to fifty thousand dollars. No such deposit was required of insurance companies
incorporated by the State, for carrying on [83 U.S. 36, 99] their business within the State; and in
the case cited the validity of the discriminating provisions of the statute of Virginia between her
own corporations and the corporations of other States, was assailed. It was contended that the
statute in this particular was in conflict with that clause of the Constitution which declares that
'the citizens of each State shall be entitled to all privileges and immunities of citizens in the
several States.' But the court answered, that corporations were not citizens within the meaning of
this clause; that the term citizens as there used applied only to natural persons, members of the
body politic owing allegiance to the State, not to artificial persons created by the legislature and
possessing only the attributes which the legislature had prescribed; that though it had been held
that where contracts or rights of property were to be enforced by or against a corporation, the
courts of the United States would, for the purpose of maintaining jurisdiction, consider the
corporation as representing citizens of the State, under the laws of which it was created, and to
this extent would treat a corporation was a citizen within the provision of the Constitution



extending the judicial power of the United States to controversies between citizens of different
States, it had never been held in any case which had come under its observation, either in the
State or Federal courts, that a corporation was a citizen within the meaning of the clause in
question, entitling the citizens of each State to the privileges and immunities of citizens in the
several States. And the court observed, that the privileges and immunities secured by that
provision were those privileges and immunities which were common to the citizens in the latter
States, under their constitution and laws, by virtue of their being citizens; that special privileges
enjoyed by citizens in their own States were not secured in other States by the provision; that it
was not intended by it to give to the laws of one State any operation in other States; that they
could have no such operation except by the permission, expressed or implied, of those States;
and that the special privileges which they conferred must, therefore, be enjoyed at home unless
the assent[83 U.S. 36, 100] of other States to their enjoyment therein were given. And so the
court held, that a corporation, being a grant of special privileges to the corporators, had no legal
existence beyond the limits of the sovereignty where created, and that the recognition of its
existence by other States, and the enforcement of its contracts made therein, depended purely
upon the assent of those States, which could be granted upon such terms and conditions as those
States might think proper to impose.

The whole purport of the decision was, that citizens of one State do not carry with them into
other States any special privileges or immunities, conferred by the laws of their own States, of a
corporate or other character. That decision has no pertinency to the questions involved in this
case. The common privileges and immunities which of right belong to all citizens, stand on a
very different footing. These the citizens of each State do carry with them into other States and
are secured by the clause in question, in their enjoyment upon terms of equality with citizens of
the latter States. This equality in one particular was enforced by this court in the recent case of
Ward v. The State of Maryland, reported in the 12th of Wallace. A statute of that State required
the payment of a larger sum from a non-resident trader for a license to enable him to sell his
merchandise in the State, than it did of a resident trader, and the court held, that the statute in
thus discriminating against the non-resident trader contravened the clause securing to the citizens
of each State the privileges and immunities of citizens of the several States. The privilege of
disposing of his property, which was an essential incident to his ownership, possessed by the
non-resident, was subjected by the statute of Maryland to a greater burden than was imposed
upon a like privilege of her own citizens. The privileges of the non-resident were in this
particular abridged by that legislation.

What the clause in question did for the protection of the citizens of one State against hostile and
discriminating legislation of other States, the fourteenth amendment does for [83 U.S. 36,

101] the protection of every citizen of the United States against hostile and discriminating
legislation against him in favor of others, whether they reside in the same or in different States. If
under the fourth article of the Constitution equality of privileges and immunities is secured
between citizens of different States, under the fourteenth amendment the same equality is
secured between citizens of the United States.

It will not be pretended that under the fourth article of the Constitution any State could create a
monopoly in any known trade or manufacture in favor of her own citizens, or any portion of
them, which would exclude an equal participation in the trade or manufacture monopolized by
citizens of other States. She could not confer, for example, upon any of her citizens the sole right



to manufacture shoes, or boots, or silk, or the sole right to sell those articles in the State so as to
exclude non-resident citizens from engaging in a similar manufacture or sale. The non-resident
citizens could claim equality of privilege under the provisions of the fourth article with the
citizens of the State exercising the monopoly as well as with others, and thus, as respects them,
the monopoly would cease. If this were not so it would be in the power of the State to exclude at
any time the citizens of other States from participation in particular branches of commerce or
trade, and extend the exclusion from time to time so as effectually to prevent any traffic with
them.

Now, what the clause in question does for the protection of citizens of one State against the
creation of monopolies in favor of citizens of other States, the fourteenth amendment does for the
protection of every citizen of the United States against the creation of any monopoly whatever.
The privileges and immunities of citizens of the United States, of every one of them, is secured
against abridgment in any form by any State. The fourteenth amendment places them under the
guardianship of the National authority. All monopolies in any known trade or manufacture are an
invasion of these privileges, for they encroach upon the liberty of citizens to acquire property and
pursue happiness, and were [83 U.S. 36, 102] held void at common law in the great Case of
Monopolies, decided during the reign of Queen Elizabeth.

A monopoly is defined 'to be an institution or allowance from the sovereign power of the State
by grant, commission, or otherwise, to any person or corporation, for the sole buying, selling,
making, working, or using of anything, whereby any person or persons, bodies politic or
corporate, are sought to be restrained of any freedom or liberty they had before, or hindered in
their lawful trade.” All such grants relating to any known trade or manufacture have been held by
all the judges of England, whenever they have come up for consideration, to be void at common
law as destroying the freedom of trade, discouraging labor and industry, restraining persons from
getting an honest livelihood, and putting it into the power of the grantees to enhance the price of
commodities. The definition embraces, it will be observed, not merely the sole privilege of
buying and selling particular articles, or of engaging in their manufacture, but also the sole
privilege of using anything by which others may be restrained of the freedom or liberty they
previously had in any lawful trade, or hindered in such trade. It thus covers in every particular
the possession and use of suitable yards, stables, and buildings for keeping and protecting cattle
and other animals, and for their slaughter. Such establishments are essential to the free and
successful prosecution by any butcher of the lawful trade of preparing animal food for market.
The exclusive privilege of supplying such yards, buildings, and other conveniences for the
prosecution of this business in a large district of country, granted by the act of Louisiana to
seventeen persons, is as much a monopoly as though the act had granted to the company the
exclusive privilege of buying and selling the animals themselves. It equally restrains the butchers
in the freedom and liberty they previously had, and hinders them in their lawful trade.

The reasons given for the judgment in the Case of Monopolies apply with equal force to the case
at bar. In that case a patent had been granted to the plaintiff giving him the sole [83 U.S. 36,

103] right to import playing-cards, and the entire traffic in them, and the sole right to make such
cards within the realm. The defendant, in disregard of this patent, made and sold some gross of
such cards and imported others, and was accordingly sued for infringing upon the exclusive
privileges of the plaintiff. As to a portion of the cards made and sold within the realm, he pleaded
that he was a haberdasher in London and a free citizen of that city, and as such had a right to



make and sell them. The court held the plea good and the grant void, as against the common law
and divers acts of Parliament. 'All trades,’ said the court, ‘as well mechanical as others, which
prevent idleness (the bane of the commonwealth) and exercise men and youth in labor for the
maintenance of themselves and their families, and for the increase of their substance, to serve the
queen when occasion shall require, are profitable for the commonwealth, and therefore the grant
to the plaintiff to have the sole making of them is against the common law and the benefit and
liberty of the subject.' 33 The case of Davenant and Hurdis was cited in support of this position.
In that case a company of merchant tailors in London, having power by charter to make
ordinances for the better rule and government of the company, so that they were consonant to
law and reason, made an ordinance that any brother of the society who should have any cloth
dressed by a cloth-worker, not being a brother of the society, should put one-half of his cloth to
some brother of the same society who exercised the art of a cloth-worker, upon pain of forfeiting
ten shillings, 'and it was adjudged that the ordinance, although it had the countenance of a
charter, was against the common law, because it was against the liberty of the subject; for every
subject, by the law, has freedom and liberty to put his cloth to be dressed by what cloth-worker
he pleases, and cannot be restrained to certain persons, for that in effect would be a monopoly,
and, therefore, such ordinance, by color of a charter or any grant by charter to such effect, would
be void.' [83 U.S. 36, 104] Although the court, in its opinion, refers to the increase in prices and
deterioration in quality of commaodities which necessarily result from the grant of monopolies,
the main ground of the decision was their interference with the liberty of the subject to pursue for
his maintenance and that of his family any lawful trade or employment. This liberty is assumed
to be the natural right of every Englishman.

The struggle of the English people against monopolies forms one of the most interesting and
instructive chapters in their history. It finally ended in the passage of the statute of 21st James I,
by which it was declared 'that all monopolies and all commissions, grants, licenses, charters, and
letters-patent, to any person or persons, bodies politic or corporate, whatsoever, of or for the sole
buying, selling, making, working, or using of anything' within the realm or the dominion of
Wales were altogether contrary to the laws of the realm and utterly void, with the exception of
patents for new inventions for a limited period, and for printing, then supposed to belong to the
prerogative of the king, and for the preparation and manufacture of certain articles and ordnance
intended for the prosecution of war.

The common law of England, as is thus seen, condemned all monopolies in any known trade or
manufacture, and declared void all grants of special privileges whereby others could be deprived
of any liberty which they previously had, or be hindered in their lawful trade. The statute of
James 1, to which I have referred, only embodied the law as it had been previously declared by
the courts of England, although frequently disregarded by the sovereigns of that country.

The common law of England is the basis of the jurisprudence of the United States. It was brought
to this country by the colonists, together with the English statutes, and was established here so
far as it was applicable to their condition. That law and the benefit of such of the English statutes
as existed at the time of their colonization, and which they had by experience found to be
applicable to their circumstances, were claimed by the Congress of the United Colonies in 1774
as a part of their 'indubitable rights and liberties.' 34 [83 U.S. 36, 105] Of the statutes, the
benefits of which was thus claimed, the statute of James I against monopolies was one of the
most important. And when the Colonies separated from the mother country no privilege was
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more fully recognized or more completely incorporated into the fundamental law of the country
than that every free subject in the British empire was entitled to pursue his happiness by
following any of the known established trades and occupations of the country, subject only to
such restraints as equally affected all others. The immortal document which proclaimed the
independence of the country declared as self-evident truths that the Creator had endowed all men
'with certain inalienable rights, and that among these are life, liberty, and the pursuit of
happiness; and that to secure these rights governments are instituted among men.'

If it be said that the civil law and not the common law is the basis of the jurisprudence of
Louisiana, | answer that the decree of Louis XVI, in 1776, abolished all monopolies of trades
and all special privileges of corporations, guilds, and trading companies, and authorized every
person to exercise, without restraint, his art, trade, or profession, and such has been the law of
France and of her colonies ever since, and that law prevailed in Louisiana at the time of her
cession to the United States. Since then, notwithstanding the existence in that State of the civil
law as the basis of her jurisprudence, freedom of pursuit has been always recognized as the
common right of her citizens. But were this otherwise, the fourteenth amendment secures the like
protection to all citizens in that State against any abridgment of their common rights, as in other
States. That amendment was intended to give practical effect to the declaration of 1776 of
inalienable rights, rights which are the gift of the Creator, which the law does not confer, but
only recognizes. If the trader in London could plead that he was a free citizen of that city against
the enforcement to his injury of monopolies, surely under the fourteenth amendment every [83
U.S. 36, 106] citizen of the United States should be able to plead his citizenship of the republic
as a protection against any similar invasion of his privileges and immunities.

So fundamental has this privilege of every citizen to be free from disparaging and unequal
enactments, in the pursuit of the ordinary avocations of life, been regarded, that few instances
have arisen where the principle has been so far violated as to call for the interposition of the
courts. But whenever this has occurred, with the exception of the present cases from Louisiana,
which are the most barefaced and flagrant of all, the enactment interfering with the privilege of
the citizen has been pronounced illegal and void. When a case under the same law, under which
the present cases have arisen, came before the Circuit Court of the United States in the District of
Louisiana, there was no hesitation on the part of the court in declaring the law, in its exclusive
features, to be an invasion of one of the fundamental privileges of the citizen. 35 The presiding
justice, in delivering the opinion of the court, observed that it might be difficult to enumerate or
define what were the essential privileges of a citizen of the United States, which a State could not
by its laws invade, but that so far as the question under consideration was concerned, it might be
safely said that 'it is one of the privileges of every American citizen to adopt and follow such
lawful industrial pursuit, not injurious to the community, as he may see fit, without unreasonable
regulation or molestation, and without being restricted by any of those unjust, oppressive, and
odious monopolies or exclusive privileges which have been condemned by all free governments.'
And again: "There is no more sacred right of citizenship than the right to pursue unmolested a
lawful employment in a lawful manner. It is nothing more nor less than the sacred right of labor.'

In the City of Chicago v. Rumpff,36 which was before the Supreme Court of Illinois, we have a
case similar in all its [83 U.S. 36, 107] features to the one at bar. That city being authorized by
its charter to regulate and license the slaughtering of animals within its corporate limits, the
common council passed what was termed an ordinance in reference thereto, whereby a particular
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building was designated for the slaughtering of all animals intended for sale or consumption in
the city, the owners of which were granted the exclusive right for a specified period to have all
such animals slaughtered at their establishment, they to be paid a specific sum for the privilege
of slaughtering there by all persons exercising it. The validity of this action of the corporate
authorities was assailed on the ground of the grant of exclusive privileges, and the court said:
"The charter authorizes the city authorities to license or regulate such establishments. Where that
body has made the necessary regulations, required for the health or comfort of the inhabitants, all
persons inclined to pursue such an occupation should have an opportunity of conforming to such
regulations, otherwise the ordinance would be unreasonable and tend to oppression. Or, if they
should regard it for the interest of the city that such establishments should be licensed, the
ordinance should be so framed that all persons desiring it might obtain licenses by conforming to
the prescribed terms and regulations for the government of such business. We regard it neither as
a regulation nor a license of the business to confine it to one building or to give it to one
individual. Such an action is oppressive, and creates a monopoly that never could have been
contemplated by the General Assembly. It impairs the rights of all other persons, and cuts them
off from a share in not only a legal, but a necessary business. Whether we consider this as an
ordinance or a contract, it is equally unauthorized, as being opposed to the rules governing the
adoption of municipal by-laws. The principle of equality of rights to the corporators is violated
by this contract. If the common council may require all of the animals for the consumption of the
city to be slaughtered in a single building, or on a particular lot, and the owner be paid a specific
sum for the privilege, what would prevent the making a [83 U.S. 36, 108] similar contract with
some other person that all of the vegetables, or fruits, the flour, the groceries, the dry goods, or
other commodities should be sold on his lot and he receive a compensation for the privilege? We
can see no difference in principle.’

It is true that the court in this opinion was speaking of a municipal ordinance and not of an act of
the legislature of a State. But, as it is justly observed by counsel, a legislative body is no more
entitled to destroy the equality of rights of citizens, nor to fetter the industry of a city, than a
municipal government. These rights are protected from invasion by the fundamental law.

In the case of the Norwich Gaslight Company v. The Norwich City Gas Company,37 which was
before the Supreme Court of Connecticut, it appeared that the common council of the city of
Norwich had passed a resolution purporting to grant to one Treadway, his heirs and assigns, for
the period of fifteen years, the right to lay gas-pipes in the streets of that city, declaring that no
other person or corporation should, by the consent of the common council, lay gas-pipes in the
streets during that time. The plaintiffs having purchased of Treadway, undertook to assert an
exclusive right to use the streets for their purposes, as against another company which was using
the streets for the same purposes. And the court said: 'As, then, no consideration whatever, either
of a public or private character, was reserved for the grant; and as the business of manufacturing
and selling gas is an ordinary business, like the manufacture of leather, or any other article of
trade in respect to which the government has no exclusive prerogative, we think that so far as the
restriction of other persons than the plaintiffs from using the streets for the purpose of
distributing gas by means of pipes, can fairly be viewed as intended to operate as a restriction
upon its free manufacture and sale, it comes directly within the definition and description of a
monopoly; and although we have no direct constitutional provision against a monopoly, [83 U.S.
36, 109] yet the whole theory of a free government is opposed to such grants, and it does not
require even the aid which may be derived from the Bill of Rights, the first section of which



declares 'that no man or set of men are entitled to exclusive public emoluments or privileges
from the community," to render them void.’

In the Mayor of the City of Hudson v. Thorne,38 an application was made to the chancellor of
New York to dissolve an injunction restraining the defendants from erecting a building in the
city of Hudson upon a vacant lot owned by them, intended to be used as a hay-press. The
common council of the city had passed an ordinance directing that no person should erect, or
construct, or cause to be erected or constructed, any wooden or frame barn, stable, or hay-press
of certain dimensions, within certain specified limits in the city, without its permission. It
appeared, however, that there were such buildings already in existence, not only in compact parts
of the city, but also within the prohibited limits, the occupation of which for the storing and
pressing of hay the common council did not intend to restrain. And the chancellor said: 'If the
manufacture of pressed hay within the compact parts of the city is dangerous in causing or
promoting fires, the common council have the power expressly given by their charter to prevent
the carrying on of such manufacture; but as all by-laws must be reasonable, the common council
cannot make a by-law which shall permit one person to carry on the dangerous business and
prohibit another who has an equal right from pursuing the same business.'

In all these cases there is a recognition of the equality of right among citizens in the pursuit of
the ordinary avocations of life, and a declaration that all grants of exclusive privileges, in
contravention of this equality, are against common right, and void.

This equality of right, with exemption from all disparaging and partial enactments, in the lawful
pursuits of life, [83 U.S. 36, 110] throughout the whole country, is the distinguishing privilege
of citizens of the United States. To them, everywhere, all pursuits, all professions, all avocations
are open without other restrictions than such as are imposed equally upon all others of the same
age, sex, and condition. The State may prescribe such regulations for every pursuit and calling of
life as will promote the public health, secure the good order and advance the general prosperity
of society, but when once prescribed, the pursuit or calling must be free to be followed by every
citizen who is within the conditions designated, and will conform to the regulations. This is the
fundamental idea upon which our institutions rest, and unless adhered to in the legislation of the
country our government will be a republic only in name. The fourteenth amendment, in my
judgment, makes it essential to the validity of the legislation of every State that this equality of
right should be respected. How widely this equality has been departed from, how entirely
rejected and trampled upon by the act of Louisiana, | have already shown. And it is to me a
matter of profound regret that its validity is recognized by a majority of this court, for by it the
right of free labor, one of the most sacred and imprescriptible rights of man, is violated. 39 As
stated by the Supreme Court of Connecticut, in [83 U.S. 36, 111] the case cited, grants of
exclusive privileges, such as is made by the act in question, are opposed to the whole theory of
free government, and it requires no aid from any bill of rights to render them void. That only is a
free government, in the American sense of the term, under which the inalienable right of every
citizen to pursue his happiness is unrestrained, except by just, equal, and impartial laws. 40

| am authorized by the CHIEF JUSTICE, Mr. Justice SWAYNE, and Mr. Justice BRADLEY, to
state that they concur with me in this dissenting opinion.
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